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Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, Cl VIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. KENT 88-133
PETI TI ONER A.C. No. 15-14701-03524
V. M ne No. 2
BOALI NG MOUNTAI N M NI NG
CORPORATI ON
RESPONDENT

DECI SI ON APPROVI NG SETTLEMENT
Bef ore: Judge Maurer

On Decenber 29, 1988, the Secretary of Labor on behal f of
the parties to this action, filed a notion to approve the
settl enent negoti ated between them At issue in this case are
five violations, originally assessed at $9300 in the aggregate.
Settlement is proposed at $7000.

The above-refenced viol ati ons were di scovered as a result of
on investigation into a fatal roof fall accident which occurred
on Septenmber 28, 1987, killing Truman Faul kner, an acting forenman
at the mne. More particularly, the operator was cited for a
violation of 30 C.F. R 0O 75.200 because it failed to provide
addi ti onal roof support after encountering adverse roof
conditions, as required by its roof control plan. Mid seans,

i ndi cati ng adverse roof conditions, had been encountered, but no
addi ti onal support was ordered set by Faul kner. This negligence
contributed to his death. The conpany was cited for another
separate violation of 30 C.F. R 0O 75.200 because the acting
foreman, Faul kner, failed to install tenporary roof support

bef ore worki ng on unsupported roof, also as required by it's roof
control plan. The roof fall that killed Faul kner was directly
attributable to this violation.

The operator was also cited for not conducting the required
pre-shift exam nation of the mine since Septenber 24, 1987, and
nore particularly, on Septenber 28, 1987, the day Faul kner was
killed. This is a serious violation of 30 C F. R 0O 75.303,
al though it does not appear as though this violation directly
contributed to Faul kner's death.
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Additionally, the respondent was cited for a violation of 30
C.F.R 0 48.6, because the operator had not provided newy
enpl oyed experienced mner training to the deceased mner, Truman
Faul kner, al though he had been working at the mne for
approximately three (3) weeks at the time of his death.

Lastly, the respondent was cited for a violation of 30
C.F.R 0O 50.10 because the operator failed to report the roof
fall accident which caused the fatal injury to Truman Faul kner
MSHA was notified of the accident by a state mne inspector, but
did not receive direct notification fromthe operator

The Solicitor states that mining of coal at the m ne where
the violations occurred has ceased and this m ne has now been
seal ed.

In support of the proposed settlement, the Solicitor further
states his belief that approval of this settlement is in the
public interest and that the circunstances presented warrant the
reduction in the original civil penalty assessnents for the
violations in question. Further, he has subnitted a detailed
di scussion and di sclosure as to the facts and circunstances
surroundi ng the issuance of the citations and orders, as well as
a full explanation and justification for the proposed reduction.

| accept the Solicitor's representati ons and approve the
settl ements.

ORDER

The operator, and by agreenment, M. Charles E. MCullah
Presi dent and princi pal stockhol der of Bow ing Muntain Coa
Conpany, Inc., d/b/a Bowing Muntain M ning Corporation,
personal ly, is ordered to pay $7000 in eight equal nonthly
installments of $777.77 and one last installnment of 777.84,
begi nni ng Novenber 1, 1988, and payable by the first day of each
nonth thereafter, until paid in full. Upon receipt of paynent in
full by the Secretary, this case is dismssed.

Roy J. Maurer
Adm ni strative Law Judge



